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I: The House of Justice

“Beth Hamishpath"—the House of Justice: these words shouted
by the court usher at the tof of his voice make us jump ta our
feet as they arnounce the arrival of the thres judges, who, bare-
headed, in black robes, walt into the courtroom from a side
Entrance to take their seats on the highest tier of the raised plat-
form. Their long table, soon to be covered with innumerable
books and mere than ffteen hundred documents, is flanked at
each end by the court stenographers, Directly below the fudges
are the translators, whose services are needed for direcr ex-
changes betwesn the defendant or his counsel and the court;
otherwise, the mmg-mﬁamwﬁm accused party, like almest
everyone else n the audience, follows the Hebrew procesdings
through the simultaneous radio transmission, which is excellent in
French, bearatle in English, and sheer comedy, frequently in-
comprehensible, in German. (Ig view of the scrupulous fairress
of all technical arrangements for the trial, it s among the minor
mysteries of the new State of Tsracl that, with its high percertage
of German-bort people, it was urable to find an adequate trans-
lator into the ondy language the accused and his counsel could
understand. For the old prefudice against German Jews, once
very pronounced in Israel, is no longer strong enough to account
for it. Remains as explication the even older aad still VEIY power-
ful “Vitamin P,” as the Israelis call protection in government
circles and the w:umm:namnu__..”__ One tier below the translators, fac-
ing each other and hence with their profiles turned to the
audience, we see the glass booth of the accused and the witness
box, Finally, cn the bortom tier, with their backs to the audience,
are the prosecutor with his staff of four assistant attorne . and
the counsel for the defense, who during the first. weeks is
accompanied by an assistant.
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4 Efchmeann in Jerualem

At no ime s there anything theatrical in the conduct of the
Judges. Their walk is unstudicd, their sober and intense attention,
visibly stiffening under the impact of guief as they listen to the
tales of suffering, #s natural; their impatience with the prose-
cutor's attempt to drag out these hearings fcrever is spontzneous
and Hw.mm_uﬁm their attitede to the deferse perhaps a shade
over-polite, as though ihey had aiways in mind that “Dr. Serve-
nnm. stood almost alone in this strengous baitle, in a0 onfamitiar
ervironment,” tieir manner toward the accused always beyond
H.nm.nwmnw.. They are so obviously three pood and honest men that
Cne 18 not surprised that none of them yizlds to the greatest
temptation to playact in this setting—that of pretending that they,
all three born and educated in Germany, must wait for the
Hebrew translation. Moshe Landae, the presiding judge, aardly
evzr withholds his answer unti the translator has done his work,
and wn. frequently interferes in the translation, correctinr and
unproving, evidently grateful for this bit of distraction from an
Jm_ﬂﬂa@ grim business. Months later, during the cross-examina-
fon of the accused, he will even lead his colleagues to use their
ﬂﬂ.ﬂmﬁ mother ‘ongue in the dialogue with Eichmann—a nroof,
if proof were still needed, of his remarkable qumonnnmnn of
nnﬂwmn_ public opinion n Tsrael,
cre is no doubt from the very beginning that it is f
Lardau who sets the tone, and that he is doia .w,m._, his best, his .”MWM
_ugm_ to prevent this trial from becoming a show trial under the
influence of the prosecutor’s love of showmanship. Among the
Teasons he cannot always succesd is the simple fact that the pro-
ceedings happen on a stage before an audience, with the wsher's
marvelous shout at the begiming of each session producing
_&.m effect of the rising curtain. Whoever ptanaed this auditoricm
18 ke newly buik Berh Ha'am, the House of the People (pow
surounded by high fences, guarded from roof to cellar by
heavily armed palice, and with a row of wooden barraccs in
the front courtyard in which all comers are expertly frisked}
had a u.unmnmn in mind, complete with orchestra and mmhnﬂmu ﬁ.ﬁm
proscemium and stage, and with side doors for the actors' en-
trance. Clearly, this courtroom is not a bad place for the show
triat David Ben-Gurion, Prime Miaister of Israel, had in mind
when he decided to have Eichmann kidnaped in Argentina and
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brought to the District Court of Jerusalem to stand trial for his
role in the “final solution of the Jewish question.” And Bex-
Gurion, rightly called the “architect of the statz,” remains the
invisible stage manager of the proceedings. Not once does he
attend a sessibn; in the courtroom he speaks with the voice of
Gideon Hausaer, the Attomey General, who, representing the
government, does his best, his very besi, to cbey his master.
And if, fortunately, his best often turns out not to be good
enough, the reason is that the trial is presided over by someone
whao serves Justice as faithfully as Mr. Bansner serves the State
of Israel. Justice demands that the accused be prosecuted, de-
fended, and judged, and that all the other questions of seemingly
greater Impon—of “How could it kappen? and “Why did it
happen?,” of “Why the Jews?” and “Why the Germans?,” of
“What was thz role of other nations?” and ““What was the extent
of co-respousibility on the side of the Allies?,” of “How could
the Jews throagh their own leaders cooperate in their own de-
struction?” ard “Why did hey go to their death like lambs fo
the slaughterT—be left in abeyance. Justice insists on the im-
portance of Adolf Eichmam, son of Kail Adolf Fichmann, the
man in the gass booth buidt for his protection: mediim-sized,
slender, middle-aged, with receding hair, ill-fitting teeth, and
nearsighted eyes, who throughout the trial keeps craning his
scraggy neck toward the bench (pot once does he face the
audience), and who desperately and for the most part success-
fully maintaiss his self-control despite the nervous tic to which
his mouth must have become subject long before this trial started.
On trial are his deeds, not the sufferings of the Jews, not the
German peope or mankind, not even ani-Semitism and racism.

And Fustice, though perhaps an *“abstraction™ for those of Mr.
Ben-Guricn's turn of mind, proves to be a much sterner master
than the Prime Minister with all his power. The latter’s rule, as
M:. Hausper is mot slow in demonstreting, is permissive; it
permits the prosecutor to give press-conferences and interviews
for television during the trizl (the American program, sponsored
by the Glickman Corporaton, is comstantly interrupted—busi-
ness as usual—by real-cstate advertising), and even “spon-
taneous™ outbursts to reporers in the court building—he is sick
of cross-examining Eichmann, who answers all gquestions with
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lies; it permits frequent side zlances inta the audience, and the
theatrics characteristic of a more than ordinary vanity, which
finally achieves its tiumph in the White House with a comphi-
ment o0 “a joi well done™ by the President of the United
States. Justice does not permi. anything of the sort; it demands
seclusion, # permits sorrow rather than anger, and it prescribes
the most careful abstention from ajl the nice pleasures of putting
omeself in the limelight. Tudge Landaw's wisit to this ccuntry
shortly after the rfal was not publicized, except among the
fewish organizations for whica i was undertaken, il
_ Yet no matter how consisteatly the judges shunned the lime-
wmwr there they were, scated at the top of the raised platform,
facing the audience as from the stage in a play. The audience
was supposed to represent the whole world, and in the first few
jﬁ.nwm it indeed consisted chiefly of newspasermen and maga-
zine writers who had flocked tc Jerusalem from the four comers
of the earth. They were to watch a spectacl: as sensational as
the Nuremberp Trials, only this time “the trazedy of Jewry as a
whole was to be the central concern,” For “if we shall charge
[Eichmann] also with crimes aginst non-Jews, . . . this is” oot
because he committed them, bat, surprisingly, “because we make
ne erhnic distinciions,” Certairly a remarkable sentence for a
Prosecutor to utte: in his opening speech; it proved 10 be the key
sentence in the case for the prosecution. For this case was
buil: on what the Jews had suffered, not on what Eichmann had
.ucnn. And, according to Mr. Hausner, this distinetion would be
Immaterial, becamse “there was only ofte man who had been
concerned almost entirely with the Jews, whose business had
_umnu their destruction, whose role in the estzblishment of the
miquitous regime bad been limited to them. That was Adolf
Eichmann.” Was i not logical to bring before the court aif the
facts of Jewish suffering (which, of course, were never in dispute)
and then look for evidence which in one way or apother weuld
connect Eichmann with what Fad happened? The Nuremberg
Triak, where the defendants had besn “indicted for crimes
agairst the members of various nations,” had leff the Fewish
tragedy out of account for the simple reason that Eichmann had
not been there,
Did Mr. Hausner really believe the Nuremberg Trials weuld
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have paid greater attention to the fate of the Jews if Eichmann
had been ir the dock? Hardly. Like almost everybody else in
Israel, he belfeved that only a Jewish court could render jJustice
to Jews, and that it was the business of Jews to sit in judgment
on their enenties. Hence the almost universal hostility in Israel
to the mere mention of ap international court which would have
indicted Eichmann, net for crimes “aganst the Tewish people,”
but for crimes against mankind committed on the body of the
Jewish people. Hence the strange boast: “We make no ethnic
distinctions,” which sounced less strange in Israel, where rab-
binical law rules the personal status of Jewish citizens, with the
result that £o Jew can marry a aon-Jew; marriages concluded
abroad are recognized, but children of mixed marriages are
legally bastards (children of Jewish parentage born out of wed-
leck are legtimate), and if one happens to have a non-Jewish
mother he can neither be marred nor buried. The outrage e
this state of affzirs has become more acite since 1953, when a
sizable portion of jurisdiction in matters of family law was
handed over to the secuar courts. Women can now inherit
property anc in geteral enjoy equal status with men. Hence it
is hardly respect for the ‘aith or the power of the fanatically
religious mirority that prevents the povernment of Is-ael from
substituting secular jurisdiction for rabbisical law in matters of
marriage anc divorce. Israeli citizens, relgious and nonreligious,
seem agreed upon the desirability of having a law which pro-
hibits intermarriage, and it is chiefly for this reason—as Israeli
officials outside the courtroom were willing to admit—that they
are also agreed upon ‘the undesirability of a written coastitution
im which such a law would embarrassingly have to be spelled
out. {“The argument against civil marriage is that it would split
the House of Istael, and weuld alse separate Jews of this country
from Fews of the Diaspora,” as Philip Ciflon recently put it in
Jewisly Fronter} Whatever the reasons, there certainly was
something breathtaking in f1e agivetd with which the prosecution

- denounced the infamous Nuremberg Laws of 1935, which had

prohibited intermarriage aid sexual intercourse between Jews
and Germans. The better informed ameng the correspondents
were well aware of the ireny, but they did not mention it in
their reports. This, they figured, was not the time tc tell the



PA4GE B4

Hify

T718-388-5437

al/29/2885 26835
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Jews what was wrong with the laws and institotions of their own
_country. .

If the audience at the tria! was to be the world and the play
the huge panorama of Jewish sufferings, the reality was falling
short of expeciations and purposes. The joumnalists remained
faithfal for not much more than two weeks, after which the
sudience changed drastically. It was now supposed to consist of
Israclis, of these who were tpo young to know the story or, as in

- the case of Oriental Jews, bad never been told it. The trial was
- supposed to show them what it meant to Jive among non-Jews,
- %0 convince them that only in Israel could a Jew be safe and
" Live an honorable life. {For correspondents, the lesson was
spelled out in a little booklet on Israel’s legal system, which
was handed to the press. its author, Doris Lankin, cites a
Supreme Cour: decision whereby two fathers who had “sbducted
their children 2nd brought them to Israel” were directed to send
them back to their mothers who, living abroad, had a legal right
to their custocy. And this, adds the author—no less proud of
such strict legality than Mr. Hausner of his willingness to
prosecute murder even when the victims were non-Jews—
“despite the fact that to send the children back to maternal
custody and care would be committing them to waging an
unequal strugge against the hostile elements in the Diaspora.”)
But in this audience there were hardly any young people, and it
did not consist of Israelis &s distinguished from Jews. It was
filled with “survivors,” with middle-aged and elderly people,
“immigrants from Europe, like myself, who knew by heart all
. there was to know, and who were in nc mood to lecmn any
lessons and certainty did not meed this trizl to draw their own
-conclusions. As witness followed witness and horror wes piled
upon horror, they sat there and listened in public to stories
they would hardly have been abie to endure in private, when
they wouid have had to face the storyteller. And the more
“the calamity cf the Jewish people in this generation” uafolded
and the more grandiose Mr, Hausnec's rhetoric became, the
paler and more ghostlike became the figure in the glass booth,
and no finger-wagging: *And there sits the monster Tesponsible
for all this,” could shout him back to life.

~—= It was precisely the play aspect of the trial that callapsed
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-~under the weight of the hair-raising atrocities, A trial resem-
———~bles a play ir that both begin and end with the doer, not with
. the victim. A show trial needs even more urgently than an
< ordinary trial a limited and well-defined outline of what was
* done and how it was done. In the cenfer of a trial car only be
the one who did—in this respect, he is Eke the hero in the
play—and if he suffers, he must suffer Zor what he kas n.uuw.
not for what he has caused others to suffer. No one knew this
better than the presiding judge, before whose eyes the trial began
to degenerate into a bloody show, “a rudderless ship tossed
about on the waves.” But if his efforts to prevent this were often
defeated, the defeat was, strangely, in part the fault of the
defense, which hardly ever rose to challenge any Mnmﬁﬂn&“.na
matter how imrelevant and immaterial it might be. Dr, Servatius,
as everybody invariably adcressed him, was a bit bolder s_u.u_nn it
came to the submission of documents, and the most impressive of
his rare interventions occurred when the prosecution introduced
as evidence the diaries of Hans Frank, former Governmor
General of Poland and one of the major war criminals hanged at
Nuremberg. “I have only one question. Is the name Adol
Eichimann, th: name of the accused, mentioned in those twenty-
nine volumes [in fact, there were thirty-cight]? . . . The name
Adolf Eichmann is not mentioned in all those twenty-nine
volumes. . , . Thank you, no more questions.”

Thus, the trial never became a piay, but the show Ben-
Gurion had had in mind to begin with did take place, or,

" rather, the “lessons” he thought should be taught to Jews and
. Gentiles, to- Israelis and Arabs, I short, to the whole world
These lessons to be drawn from an identical show were meant to
be different for the different recipients. Ben-Gurion had outlined
them before the trial started, in a pumber of articles designed
to explain why Israel had kidnaped the accused. There was the
Iesson o the aon-Jewish werld: “We want to establish before the
nations of the world how millions of people, because they hap-
pened to be Fews, and one million babies, because n,unw
happened to be Jewish babies, were musrdered by the .Zu.ﬁm._.

- 0r, in the words of Daver, the organ of Mr. Ben-Gurion's
- Mapai party: “Let world opinion know this, mumn. not E.HH% Nazi
Germany was responsible for the destruction of six million Jews
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The Hane of Fustice 11
{Needless to say, these aegotiations were separated by an abyss
from the later collaboration of the Judenrite. No moral questions
were involved yet, only a political decision whose “realism” was
debatable: “concrete” help, thus the argument ran, was better
than “abstract” denunciations. It was Realpolitik without Machia-
- vellian overtones, and its dangers came to light years later,
after the outbreak of the war, when these daily contacts
" between the Jewish organizations and the Nazi burcaucracy
made it so much easier for the Jewish functionarics to cross the
abyss between helping Jews to escape and helping the Nazis o
deport them.) Tt was this coaviction which produced the dan-
gerous inakility of the Jews to distinguish between friend and
foe; and German Jews were not the only ones to under-
estimate their enemies Secause they somchow thought that
all Gentiles were alike. If Prime Minister Ben-Gurion, to =1
practical purposes the bead of the Jewish State, meant to
strengthen this kind of “Jewish consciousness,” he was il! advised;
“for a change in this menfality is actually one of the indispensa-
ble prerequisites for Tsracli statehood, which by defnition has
made of the Jews a pecple among peoples, a nation among
nations, 2 state among states, depending now on a plorafity
which no lenger permits the age-old and, unfortunately, reli-
gicusly anchored dichotomy of Jews and Gentiles.

The contrast between Israeli heroism and the submissive
meekness with which Jews went to tieir death—arriving on
time at the transportation points, walking on their own feet to the
Places of exzcution, diggiag their own graves, undressing and
making neat piles of their clothing, and lying down side by side
to be shot—seemed a fire point, and the prosecutor, asking
witness affer witness, “Why did you mot protest?,” "Why &id
¥ou board the train?,” “Fifteen thousand people were standing
there and hundreds of guards facing you—why didn’t you revolt
and charge and attack?,” was elaborating it for all it was
worth. But the sad truth of the matter & that the paint was it
taken, for no non-Jewish Eroup or people had behaved differ-
ently. Sixteen years ago, while still under the direct impact of the
events, David Rousset, a fomer inmate of Buchenwald, described
what we know happened in all concentration camas: “The
triumph of tie S.5. demands that the tortured victim allow
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himself to be jed to the noose without protesting, that he
Tenouace and abandon himself o the point of ceasing ta
affirm bis identity. And it is not for acthing. it is not grami
tously, out o sheer sadism, that the 5.5, men desire his defeat,
,m...nm,w know -hat the System which suceseds in destraying irs
victim before he mounts the scaffold | . | 5 EnoEﬁmEle the
best .moﬂ.wmmﬁmum a whole people in slavery. In submission.
Zﬂﬁnm 15 more terrible thap these precessions of human beings
gomng like dummies tg their deaths™ (Les Jours de notre more
mmnﬁ. The wourt received ag answer o this cruel and mEm
question, but one cogld easily have found an answer had he
permrtted his tmagination to dwell for a few minutes on the
fate of those Dutch Jews who ip 1941, in the oid lewish gquarter
of Amsterdam, dared to attack a German security pulice detach-
nent. Four headred and thirty Jews wers arrested in Teprisal

Riga and Minsk, There BXISt many things comsiderably worse
than death, ang the 5.5, saw ¢o it that nope of them wis ever
very far from their wictims' minds and magination. In this
fespect, perhaps even more significantly than in others. the
deliberate AMEDIOL at the trial to el onmw\_&m Jewish side of the
stery distorted the trath, even the Jewish ‘ruth. The glory of
the UpTising in the Warsaw ghetto and the herojsm of the “few
otters who fought back lay precisely in theis having refused the
comparatively easy death the Nazis offere¢ EnEHLumH.DHm the
firiag squad or in the Zas chamber. And the Witnesszs in
Jerisalem who testified to Iesistance and rebeflion, to “the small
Place [it had] in the history of the holecaust,™ confirmed onee
more the fact that only the very young hai besm capable of
taking “the decision that we cannat Zo and be staughrered
Iike sheep. » )

In one respect, Mr. Ben-Gurion's expectations for the trial wera
Dot altogether disappeinted: it did indeed become an importamt
Stument for ferreting an athe- Nazis and crminals, but nog in
the Arab countries, which had openly offered refuge to hundreds
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of them. The Grand Mufti's connections with the Nags during

the war were no secret; he had hoped they would help him i
the implementation of some “final solution” in the Near Fasi.
Hence, newspapers in Damascas and Beirut, in Cairo and Jor-
dan, did not hide theiz sympathy for Eichmann or their Tegret
that he “had not finished the job™; a broadeast from Cairo on the
day the trial opened even injected a slightly anti-German note
into its comnments, complaining that there was not “a single
incident in which cne German plage Rew over one Jewish settle-
ment and dropped one boamb on it throughout the iast world
war.” That Arab natiomalists have been in sympathy with
Nazism is notorious, their reasons are obvicus, and neither Ben-
Gurion mor this trial was needed “ro ferret them ouk™; they
never were in hiding, The trial revealed only that all rumors
about Eichmann's coanection with Haj Amin el Husseini, the
former Mufti of Jerusalem, were urfounded. {He had been in-
troduced to the Muft during an offficial reception, along with all
other departmental heads.) The Mufti had been in close con-
tact witt the German Foreign Office and with Himmler, bat
this was nothing new.

It Ben-Gurion’s remark about “the connection between Mazis
and some Arab rulers” was poineless, his failure to menticn
present-day West Germany in this context was surprising. Of
Course, i1 was reassuring to hear that Israel doos “not hofd
Adenauer responsible for Hitler,” and that “for us a decent
German, although he belongs 10 the same nation that rwenty
years ago helped to murder millions of fews. is a cecent human
being.” (There was no mention of decent Arabs.) The German
Federal Repubiic, altheugh it has not yet recognized the State
of Istael —presumably out of fear that the Arab countries mighe
recognize [lhricht's Germany-—has paid seven hundred and
thirty-seven million dolars in reparation to Israel during the
fast ten years; these payments will soon come to an end, and
Israel i now trving to negotiate a long-term loan from West
m.wambu._,. Hence, the um_mmommw:u between the two coumntries,
and particularly the personal relatiorship between Ben-Gurion
and Adenawer, has been quite good, and i, as an aftermath of
the trial. some deputies in the Kpesset. the Isracli Parliament,
succeeded in imposing certain restraints on the cultorat-exchange
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Program with West Germany, this cerainly was neither foreseen
ror hoped for by Ben-Gurion, It is more noteworthy that he had

not foreseen, or did nat care o meation, that Fichmann's cap-

semsational capture and of the impending trial had sufficient im-
PCt (0 persvade the local conrs to use Mr. Schiie’s findings, and
M.u tvercome  the natiye reluctance 10 do anything m“?uca

murderers in our midst” by the time-henored means of posting
rewards for the capture of well-known criminats.

._H&m resuits were amazing. Seven manths after Echmann’s
Eﬂﬂm.m It Yerusalem-—and fogr months before the cpening of
the trial - Richard Baer, suceessor to Rudolf Hiiss as Comman-
am.:m of Auschwitz, could mumh.ﬂ be arrested. I rapid sue-

Dr. Otio Hunsche, who had setiled 35 g lawyer in West
Q.ﬁ.ﬁmmﬁ.mmaumbm Krumey, who hag become a drugpist
_mu.m.ﬂmt Richter, former “lewish  adviser in NnEmE.m“cwnm
Willl Z8pf, who had fille¢ the sampe Post o Amsterdam—.

Limitations, which is 3weney years for murder}, and the refuc.
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enly in the fantastically leniemt sentenmces meted out to the
accused. {Thus, Dr. Otio Bradfisch, of the Einsaizgruppen,
the mobile killing units of the 5.5, in the East, was sentenced to
ten years of hard labor for the killing of fifteen thowand Jews:
Dr. Ot Hunsche, Eichmann's tegal expert and personally
respomsible for a last-minute departaticn of some twelve hun-
dred Hungarian Jews, of whom at least six hundred were killed,
recetved a sentemce of five years of bard labar, and Joseph
Lechthaler, who had “lignidated™ the Jewish inhahitants of
Slutsk and Smolevichi in Russia, was sentenced to threc years
and six months. 3 Amang the new asrests were people of great
prominence ander the Nazis, most of whom had alreadv been
denazified by the German courts. One af them was 8.5, Gen-
cral Karl Weiff, former chief af Himmler's personal saff, wha,
according 1o a document sibmitted in 1946 ar Nuremoerg, had
greeted “with particular joy” the news that “for two weeks now
2 train has been carrving, everv day, five thousand members of
the Chosen People™ from Warsaw to Treblinka, on: of the
Eastern killing centers, Anather was Wilhelm Koppe, who had at
first managed the gassing in Chelmno and then become successor
to Friedrich-Wilhelm Kriizer in Polan]. One of the most
prominent among the Higher S.S. Leaders whose tast it had
been 10 make Poland judenrein. in postwar Germany Koppe
was director cf a chocolate factory. Harsh seatences were occa-
sionally meted out. but were even less reassuring wien they
went o such offenders as E-ich von dem Bach-Zelewski, former
General of the Higher $.5. and Police Leader Corps. He tad been
tried in 1961 for his participaticn in the Rihm rebellion in 1934
and sentenced to three and one half ¥ears; he was then indicted
again in 1962 for the killing of six German Commumists in
1933, tried before g jury in Nuremberg, ind sentenced to life.
Neither indictment mentioned that Bach-Zelewski had ben anti-
partisan chief on the Eastern front or that he had parteipated
in the Jewish massacres at Minsk and Mogilev, in White Russia.
Should German courts, on the pretext that war crimes are no
crimes, make “ethnic distinctions™? Or is it possible that whar
Was an unusually harsh senlence, at least in German pastwar
Courts, was arrved gt hecayse Bach-Felewski was ameng the
very few who actually had suffered 2 nervous breakdown after
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the mass killings, had tried to protect Jews from the Fine
saizgruppen, and had testified for the prosecution at Nuremberg?
He was alsc the only one in this category whe im 1952 had
dencuaced himself publicly for mass murder, but he was never
prosecuted for it

There is litite hope that things will change now, even though
the Adenauner administration has been forced to weed out of
the judiciary more than a hundred and farty judges and prose-
cutors, along with many police officers with mote than ordi-
narily compromising pasts, and to dismiss Wolfgang Immerwahr
Frinkel, the chief prosecutor of the Federal Supreme Court,
Because, his middle name potwithstanding, he had been less
than candid when asked about his Nazi past. Tt has been esti-
mated that of the eleven thousand five hundred judges in the
Bundesrepubiik, five thousand were active in the courts pnder
the Hitler regime, In November, 1962, shortly after the purg-
ing of the judiciary and six months after Fichmann’s name had
disappeared from the mews, the long awaited trial of Martin
Fellenz took place at Flensburg in an almost empty courtroom.
The former Higher 8.S. aad Police Leader, who had been a
prominent member of the Free Democratic Party in Adenaner’s
Q@ﬂummw. was arrested in Tune, 1960, a few weeks after Tich-
mann's capture. He was accused of participation in and partiai
responsibiliey for the murder of forty thousand Jews in Poland.
After more than six weeks of detailed testimony, the prosecator
demanded th: maximum penalty—a iife sentemce of hard
labor. And the court sentesced Fellenz to four years, two and
2 half of which he had already served while waiting in jail to be
tried. Be that as it may, there is no doubt that the Fichmann
trial had its most far-reaching comsequences in Germany. The
attitude of the German people toward their own past, which all
experts on the German question had puzzled over for fifteen
years, could hardly have been more clearly demonstraed: they
themselves dic not much care one way ar the other, and did
not particalarly mind the presence of murderers at large in the
country, since nomre of them were likely to commit murder of
their own free will, however, if world opinion—or rather, what
the Germans called das A usland, collecting all countries outside
Germany into 1 singular noun—becarne obstinate and damanded
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that these pecple be punished, they were perfectly willing to
oblige, at least up to a point. )

Chancellor Adenaver had foreseen embarrassment m”mm voiced
h#s aporehension that the trial would “stir up again afl mw_m
bomors™ and produce a new wave of anti-German feeling
throughout the woerlc, as indeed it did. During the ten months
that Israel needed o prepare the trial, Germany was by
bracing herself against its prediciable results by showing an
unprecedented  zeal for searching out and prosecuting Nan
criminals within the country. Bat at no time did either the Q_ns.
man astherities or any significant segment of public opinion
demand Fichmann's extradition, which seemed the n_uue..E_“E
mrave, since every sovereign state is jealous of its nmﬁﬂ to sit in
judgment on its owa offenders. (The om_nmm.H position of thc
Adenauer povernment that this was not possible _u,wnmﬂmn.ﬂwnum
existed no extraditior treaty between Israel and Germany is not
valid, that meant only that Israel eopild not have been Foreed w
extradi'e. Fritz Bauner, Attorney General of Hsssen, saw the
point and applied to the federal government E W.QEH mn. statt
extradiion proccedings. But Mr. Bauer’s feelings im this ma:-
ter wers the feclings of a German Jew, and they were not shared
by German puhlic opinion; his application was not only refused
by Bown, it was bardly noticed and remained totally unsup-
?«uﬂm&‘ Anather argiment against extradition, offered by the
observers the West German goverrment sent to Jenzsalem, was
that Germany had abolished capitz]l punishment and hence wes
unable to mete out the sentence Eizhmann deserved. In view o”m
the lemiency shown by German courts to Nazi mass murderers, it
is difficult not 10 suspect bad faith in this objecdon. Susely, the
greates: political hazerd of an Eichmamn trial in Germany would
have heen acquittal for lack of mens rea, as J. J. Jansen potnted
out in the Rheimiseher Merkur {Aungust 11, 1961}

There is arother, more delicate, and politically more relevant,
side {o this matter. It is one thing to ferret out nmE.Em.mm and
orurderers from their hiding places, and it is another thing to
find them prominemt and ffourishing in the public RE.B..I.E
encounter innumerakble men in the federal and state admimis-
trations and, generclly, in pubdlic office whose careers kad
bloomed undes the Hiler regime. True, i the Adenauer adminis-
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traticn had been 100 sensitive about employing officials with a
compromising Nazi past, there might ave been no administra-

could™ (At least one German newspaper, the Fran&furter
Rundschau, asked itself the obwvious cuestion, long overdue—
why so mary people who must have ¥nown, for instance, the
record of the chief prosecutor had kept silent—and then came

" up with the even more obviogs answer: “Because they them-

seives felt ircriminated.”) The logic of the Eichmann trial, as
Ben-Gurion conceived of if, with its stress on gemeral issues to
the detriment of legal niceties, would have demanded exposure
of the complicity of all Gerrnan offices and authorities in the
Final Solution—of all civil servants in the state miaistries, of
the regular armed forces, with their General Staff, of the judici-
ary, and of the business warld, But although the Prosecution as

; Bumann.om by Mr. Hausner went as far afield as to put witness
; after witness om the stand who testified to things that, while

Brucsome anc true enmough, had no or oniy the slightest con-
uﬂﬁwugﬁunm&mﬂmﬁngwnﬁﬂm&wmﬂoﬁ&
tonching npon this highly explosive matter-—apon the almost
ubiquitous complicity, which had stretched far beyond the ranks

- Tent personalities of the Federal Republic as his accomplices,™
‘but these rumers were ot troe, In his opening speech,

Mr. Hausner mentioned Eichmann’s “accomplices in the crime
who were neither gangsters nor men of the underworld,” and
promised that we shouid “encounter them—doctors and lawyers,
scholars, bankers, and economists—in  those councils that
resolved to exterminate the Jews.” This promise was mot kept,
nor could it have been kept in the form in which it was made.
For there never existed a “council that resolved” anything, and
the “robed dignitaries with academjc degrees™ never decided
on the extermination of the Jews, they cnly came together to
pian Ennnnnﬁm.qmﬁmﬁw_ngm cut an order given by
Hiter.) Still, one such case was brought to the attention of the
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court, that of Dr. Hans Globke, one of Adenaner’s closest ad-
visers, who, more than twenty-five years ago, was co-anthor of an
infamous commentary o the Nuremberg Laws and, somewhat
later, author of the brilliant idea of compelling all German Jews
to take “Israel” or “Sarab” as a middle name. But Mr.
Globke’s name—and only his name—was inserted imto the
. District Court proceedings by the defense, and probably only
© in the hope of “persuading” the Adenauer government to start
extradition proceedings. At any rate, the former Mfinisterialrat
of the Interior and presert Staatssekretir in Adenauer’s Chancel-
lery doubtless had more right than the ex-Mufti of Jerusalem
to figure in the history of what the Jews had actually suffered
_ from the Nazis,
; For it was history that, as far as the prosecution was con-

-7 cerned, stoed in the centzr of the trial “Tt is not an individgal
. that is in the dock at this historic trial, and nat the Mazi
 _ Tegime alore, but anti-Semitism throughout history.” This was

the tone sef by Ben-Gurion and faithfully followed by Mr.
Hausner, wio began his opening address (which lasted through
three sessions) with Pharach in Egypt and Haman’s decree “to
destroy, fo slay, and to cause them to perish.” He then pro-
ceeded to quote Ezekiel: “And when T [the Lordj passed by thee,
and saw thee poliuted in thine own bloed, I said unto thee: In
thy blood, live,” explaining that these words must be understood
as “the imperative that has confronted this nation ever since its
first appearance on the stage of history.” It was bad histery and
cheap thetoric; worse, it was clearly at €ross-purposes with put-
ting Eichmann on trial, suggesting that perhaps he was only an
mnocent executor of some mysteriously foreordained destiny, or,
for that mater, even of arti-Semitism, which perhaps was neces-
sary to blaze the trail of “the bloodstaimed road traveled by
this people™ to fulfill its destiny. A faw sessions later, when
Professor Salo W. Baron of Columbia University had testified
to the more recent history of Eastern European lewry, Dr.
Servatius conld no longer resist temptation and asked the obwvi-
ous questions: *Why did all this bad Iuck fal? upon the Jewish
people?” anc “Don’t you think that irrational motives are at the
basis of the fate of this people? Beyond the understanding of a
human being? Is not there perhaps something like “the spirit of




<L
<L

T718-388-5437

al/29/2885 Ze: 35

20 Eichmarn in Ierusalem
history, which brings history forward . | | without the inflvence
of men?” Is aot Mr. Hausner basically in agreement with “the
school of historical law'—zn allusion {0 Hege.—and has he not
shown that what “the leaders do will not always lead to the

= &im and destination they wanied? . . . Here the intention was

M to destroy the Tewish people and the objective was ot reached

! the defense had oW come perilously close to the newest anti.
Semitic notion aboyut the Elders of Zion, set forth in all seri-
usness a few weeks earlier in the Egyptian National Assembly

by Deputy Foreign Minister Hussain Zulficar Sabri: Hitler was
" imnocent of the slaughter of tha Jews; he was a vicim of

the Zionists, who had “compelled him to Perpeirate crimes that
would eventually enable them to achieve their a'm—the creation
of the State of Isragl.” Except that Dr. Servatius, following the
pitilosophy of history expounded by the prosecutor, had put His-
tory in the place usvally reserved for the Elders of Fion.

Despite the irtentions of Ben-Gurion and all the efforts of the
prosecution, there remained ap individual in the dock, a person
of flesh and blood; and if Ben-Gurion did “not care what verdict
is delivered against Eichmann,” it was undeniably the sole task
of the Jerusalem court 1o deiiver cne,

e ——

11: The Accrsed

Otto Adolf, son of Karl Adoif Eichmann and Maria née Schef-
ferling, caught in a suburh of Buenos Aires on the evening of May
11, 1960, flown to Israel nine days later, brought to trial in the
District Court in Jerusalem on April 11, 1961, stood accused
on fifteen counts: “together with others” he had comTnitted
Crimes against the Jewish people, crimes against humanity, and
war crimes during the whaie petiod of the Nari regime and
especially during the period of the Second World War, The
Nazis and Nag Collaborakrs {Punishmenty Law of 1850,
under which he was tried, provides that “y person who has com-
mitied one of these . . . offenses - - - is liable fo the death
penalty.” To each count Eichmann Pleaded: “Not guilty in the
sense of the indictment.”

In what serse then did he think he was guilty? In the long
cross-examination of the accrsed, according to him “the Iongest
ever known,” neither the defense nor the prosecution ner,
finally, any of the three judges ever Bothered to ask him this
obvious question, His lawyer, Robert Servatius of Cologne, hired
by Eichmann and paid by the Tsraeli government {following the
precedent set at the Nuremberg Trals, where all attorneys for
the defense were paid by the Tribunal of the victorious powers),

- answered ihe question in a press inferview: “Fichmann feals

guilty before God, not before the {aw,” but this arswer
remained withcut confirmation from the accused himself, The
defense would apparently have preferred him to plead not guilty
on the grounds that under the then existing Nazi legal system
he had not done anything wrong, that what he was accused of
Were nof crimes but “acts of state,” over which no other state
has jurisdiction {par in parem impertum won haber), that it had
been his duty o obey and that, in Servarius’ words, he had



